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The law finn of Reed Smith Shaw & McClay ("RSSM") hereby submits the

following reply comments in responses to the Notice of Proposed Rulemaking ("NPRM,,)l in the

above referenced docket concerning implementation of universal service directives in new

Section 254 of the Communications Act, as amended.2 RSSM reiterates its position set forth in

its initial comments in this proceeding ("RSSM Comments") that Commercial Mobile Radio

Service ("CMRS") providers are, by law, exempted from subjection to state universal service

assessment standards and, in light of the language of section 254(d) of the Communications Act,

as amended, should not be subjected to federal universal service assessment requirements, either.
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RSSM first notes that each of the commenting parties in this proceeding who

analyzed the interplay of the language of the Telecommunications Act of 1996 ("the 1996 Act")

with the Omnibus Budget Reconciliation Act of 19933 came to the same legal conclusion as

RSSM did -- that the states lack statutory authority to regulate CMRS carriers, including for the

provision of intrastate universal service requirements.4

A number of commenting parties argue that CMRS providers should be assessed

for federal universal service contributions on the ground that new Section 254(d) of the Act

covers "every telecommunications carrier that provides interstate telecommunications services." 5

This reading of the statute, however, is superficial and gives rise to a fallacious conclusion.

As made clear in RSSM's initial comments,6 the mandate of Section 254(d) calls

for universal service contributions to be assessed on an "equitable and non-discriminatory" basis.

It would be both inequitable and discriminatory to assess wireless service providers in general for

contributions to the federal universal service fund because the services which these entities

provide do not at this time represent a replacement for land-line based plain old telephone

3
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Pub. L. 103-66, Title VI, § 6002. Codified at 47 U.S. C. § 332(c).

Compare RSSM Comments, at 2-8, with Comments of Personal Communications
Industry Association ("PCIA"), at 7-8; Cellular Telecommunications Industry Association
("CTIA"), at 3-4, 6-7; Airtouch Communications, Inc., at 3-5.

See, e.g., Comments of America's Carriers Telecommunications Association, at 4, 12-13;
Ameritech, at 23-24; Competitive Telecommunications Association, at 15; ICORE
Companies, at 18-19; Illinois Commerce Commission, at 9; LDDS Worldcom, Inc., at 23;
Pacific Telesis, at 8, 20·-21; and United States Telephone Association ("USTA"), at 24.

RSSM Comments, at 10-12.
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service.7 This is particularly true for messaging services, which today are not even two-way,

interactive services akin to traditional plain old telephone service. Messaging services by

themselves do not provide the form of essential, two-way voice communication requirements

anticipated in Section 254 of the Act.8

For a similar reason, it is unlikely in the foreseeable future that most CMRS

carriers, and messaging providers in particular, will qualify as "eligible" for universal service

financial support within the definition of Section 214(e) of the Act.9 Thus, as recognized by

numerous commenting parties, it would be inequitable to require this class of service providers to

contribute to a fund upon which they are unlikely themselves to draw.10

In summary, RSSM submits that a careful and correct reading of Section 254 of

the Communications Act militates against assessment of universal service obligations on most

CMRS carriers. This critical statutory analysis is lacking in the comments of those parties which

have argued in favor of including CMRS providers in general, and messaging operators in

particular, among those telecommunications operators to be assessed.!t As stated in Section

7

8

9

10

11

See, e.g., definitions of universal service standards in Comments of Ameritech, at 6-7;
Bell Atlantic, at 7-8; Bellsouth Corp., at 5-6; and Sprint Corp., at 7-8.

47 U.S.c. § 254(c)(1)

47 U.S.C. § 214(e).

See Comments of CTIA, at 3; Comsat, at 12.

In this connection, RSSM does not address the merits of PCIA's argument that broadband
CMRS could qualify for universal service funding. PCIA Comments, at 16. Messaging
services do not meet the definition of broadband CMRS.
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254(c)(1),12 universal service is an "evolving" concept, and this position may be revisited by the

Commission at a later date. At this time, the concept of universal service is such that it does not

encompass the special nature of low-cost services offered by messaging operators.

In this regard, RSSM submits that the model of funding for Telephone Relay

Service ("TRS") which some commenting parties cite13 is inapposite to this discussion of Section

254 of the Communications Act. The funding mechanism adopted by the Commission for TRS

is based on the language of the Americans With Disabilities Act ("ADA,,)14 and not on the

differing and specific standards of Section 254, which was carefully crafted after lengthy

Congressional debate. It is noted in this connection that the Commission continues to view its

regulatory responsibilities arising under the ADA and under Section 255 of the Communications

Act15 as distinct, and has announced its intention to initiate a separate rulemaking proceeding to

address these special statutory issues.

For the foregoing reasons, it is respectfully submitted that (1) CMRS carriers are

exempt from universal service regulation by state authorities, and (2) it would be inequitable and

12
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14

15

47 U.S.c. § 254(c)(1).

See Comments of US West, Inc., at 16-18; USTA, at 24.

See Telecommunications Relay Service and the Americans With Disabilities Act of 1990,
Third Report and Order, 8 FCC Rcd 5300 (1993).

47 U.S.c. § 255.
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discriminatory at this time to subject CMRS earners in general, and messaging providers

specifically, to federal universal service contribution obligations.

Respectfully submitted,

Ju' St. Ledg Roty
St fan M. Lopatkiewicz
REED SMITH SHAW & McCLAY
1301 K Street, N.W.
East Tower
Washington, D.C. 20005
(202) 414-9200

May 7,1996

-5-



CERTIFICATE OF SERVICE

I, Michele A. Depasse, hereby certify that the foregoing "Reply Comments ofReed Smith

Shaw & McClay" was sent, this 7th day of May 1996, by U.S. first class mail, postage prepaid, to

the following:

The Honorable Reed E. Hundt, Chairman
Federal Communications Commission
1919 M Street, N.W. - Room 814
Washington, D.C. 20554

The Honorable Andrew C. Barrett, Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 826
Washington, D.C. 20554

The Honorable Susan Ness, Commissioner
Federal Communications Commission
1919 M Street, N.W. - Room 832
Washington, D.C. 20554

The Honorable Julia Johnson, Commissioner
Florida Public Service Commission
Capital Circle Office Center
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

The Honorable Sharon L. Nelson, Chairman
Washington Utilities and

Transportation Commission
P.O. Box 47250
Olympia, WA 98504-7250

The Honorable Laska Schoenfelder,
Commissioner

South Dakota Public Utilities Commission
500 E. Capital Avenue
Pierre, SD 57501



Martha S. Hogerty
Public Counsel for the State of Missouri
P.O. Box 7800
Harry S. Truman Building, Room 250
Jefferson City, MO 65102

Deborah Dupont, Federal Staff Chair
Federal Communications Commission
2000 L Street, N.W., Suite 257
Washington, D.C. 20036

Paul E. Peterson, State Staff Chair
Missouri Public Service Commission
P.O. Box 360
Truman State Office Building
Jefferson City, MO 65102

Eileen Benner
Idaho Public Utilities Commission
P.O. Box 83720
Boise, ill 83720-0074

Charles Bolle
South Dakota Public Utilities Commission
State Capital, 500 E. Capital Avenue
Pierre, SD 57501-5070

William Howden
Federal Communications Commission
2000 L Street, N.W., Suite 812
Washington, D.C. 20036

Lorraine Kenyon
Alaska Public Utilities Commission
1016 West Sixth Avenue, Suite 400
Anchorage, AK 99501

Debra M. Kriete
Pennsylvania Public Utilities Commission
P.O. Box 3265
Harrisburg, PA 17105-3265

2



Clara Kuehn
Federal Communications Commission
2000 L Street, N.W., Suite 257
Washington, D.C. 20036

Mark Long
Florida Public Service Commission
2540 Shumard Oak Blvd.
Gerald Gunter Building
Tallahassee, FL 32399-0850

Samuel Loudenslager
Arkansas Public Service Commission
P.O. Box 400
Little Rock, AR 72203-0400

Sandra Makeeff
Iowa Utilities Board
Lucas State Office Building
Des Moines, IA 50319

Philip F. McClelland
Pennsylvania Office of Consumer Affairs
1425 Strawberry Square
Harrisburg, PA 17120

Michael A. McRae
D.C. Office of the People's Counsel
1133 15th Street, N.W. - Suite 500
Washington, D.C. 20005

Rafi Mohammed
Federal Communications Commission
2000 L Street, N.W., Suite 812
Washington, D.C. 20036

Terry Monroe
New York Public Service Commission
Three Empire Plaza
Albany, NY 12223

Mark Nadel
Federal Communications Commission
1919 M Street, N.W., Room 542
Washington, D.C. 20554

3



Garry Oddi
Federal Communications Commission
2000 L Street, N.W., Suite 257
Washington, D.C. 20036

Teresa Pitts
Washington Utilities and Transportation

Commission
P.O. Box 47250
Olympia, WA 98504-7250

Jeanie Poltronieri
Federal Communications Commission
2000 L Street, N.W.
Washington, D.C. 20036

James Bradford Ramsay
National Association of Regulatory

Utility Commissioners
1201 Constitution Avenue, N.W.
Washington, D.C. 20423

Jonathan Reel
Federal Communications Commission
2000 L Street, N.W., Suite 257
Washington, D.C. 20036

Brian Roberts
California Public Utilities Commission
505 Van Ness Avenue
San Francisco, CA 94102-3298

Gary Seigel
Federal Communications Commission
2000 L Street, N.W., Suite 812
Washington, D.C. 20036

Pamela Szymczak
Federal Communications Commission
2000 L Street, N.W., Suite 257
Washington, D.C. 20036

4



Whiting Thayer
Federal Communications Commission
2000 L Street, N.W., Suite 812
Washington, D.C. 20036

Deborah S. Waldbaum
Colorado Office of Consumer Counsel
1580 Logan Street, Suite 610
Denver, CO 80230

Alex Belinfante
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

Larry Povich
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

International Transcription Services
1919 M Street, N.W.
Room 246
Washington, D.C. 20554

5


